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Arising out of Order—in-Original No. MP/19/AC/DIV-111/2016-17 Refs: 1/30/2017 issued by Asst.
Comm. Div-lill Central Excise, Ahmedabad-I ,

21 averaat @1 = v war Name & Address of the Appellant / Respondent

M/s Bhavin Industries
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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' Revision application to Government of India :
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0] A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods ina
warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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ln case:. of rebate of duty of excise on goods exported to any country or telrltory outS|de
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside india.
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ln case of ‘goods exported outside India export to Nepal or Bhutan, thhout payment of
duty. - .
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Credit of "ahy duty allowed to be utilized towards payment of excise duty on final
pxoducts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or aﬁef the date appointed under Sec.109
of the Finance (l\o 2) Act, 1998 .
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The abOVP appIICatzon shall be made in duphcate in Form No. -EA-8 as specmed under
Rule, 9 of Cefilrar Excise (Appeals) Rules, 2001 within 3 months from the-daté on'which
the. order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees Cnie Lac or less and Rs.1, OOO/— where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CFA 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(l) (a) above
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The appeal-to the Appellate Tribunal shall ‘be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one whichvat least should'be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. _—
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may.be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. '
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a-court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item’
of the court fee Act, 1975 as amended. o
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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- For an appeal tcl) be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D; ’
(i)  amount of erroneous Cenvat Credit taken,;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wwmr%,uﬁmwﬁimw%waaﬁawmawmmﬁamﬁa#ﬁwmma;vm—-és
10%stﬁwaﬁmmﬁaﬂaamm$10%wwﬁmm%l

10% of the duty demanded where duty or duty and penalty are
penalty alone is in dispute.” 3

In view of above, an appeal against this order shall lie before the Tribunal on payment of
in-dispute, or penalty, where
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ORDER IN APPEAL

This is an appeal filed by M/s Bhavin Industries (herein after referred
to as the appellants) against the OIO No. 19/AC/Div.IlI/2016-17 dtd.

27.01.2017 (herein after referred to as the impugned order) passed by the

Assistant Commissioner.

2. The brief facts of the case are that during the course of audit, it was
noticed that the appéllants had received manpower Supply Service and they
had paid 75% Service Tax under Notification No. 30/2012-ST dtd.
20.06.2012 (Sr. No..8) and availed credit of Service Tax paid. The appellant
is a “Proprietorship Firm” which is also proved from their Central Excise
Registration Certificate bearing No. ADYPA4124CXM001 dtd. 06.04.2005 and
is not covered under “Body Corporate” whereas as per the notification
(supra), the taxable services provided or agreed to be provided by way of
supply of manpower or security services to a business -entity registered as
body corporate, the receiver of the service is required to pay 75% (100%
w.e.f. 01.04.2015) of the service tax. Since the appellants were not body
corporate, they were not liable to pay service tax as per the Notification No.
30/2012-ST. Therefore the cenvat credit availed thereon was required to be

recovered.

The Assistant Commissioner, vide the impugned order . confirmed
demand of Rs. 7,11,509/- and imposed penalty of equal amount as per
provisions. of Section 11AC of the Central Excise Act, 1944 (herein after

referred to as the Said Act) read with Rule 15 (2) of the Cenvat Credit Rules,

2004 (herein after referred to as the CCR, 2004) respectively.

3. Being aggrieved by confirmation of demand of Rs. 7,11,509/- and
imposition of penalty of equal amount, the appellants have filed this appeal
on the following grounds: :

(a) The appellants have made the payment of service tax liability properly

and validly and accordingly the availment of cenvat credit thereof is -

proper;

(b) That the section 68 of the Finance Act, 1994 does not speak about that
the recipient cannot pay Service Tax under Reverse Charge Mechanism
if the recipient is a proprietorship firm;

(¢) That the appellants have paid service tax as recipient of service of
manpower supply from the service provider under Notification No.
'30/2012-ST dtd. 20.06.2012 {Sr. No. 8);

(d) That as per various dicticnaries, the definitions of a legal entity has
been identified by a particular name also called corporation, corporate
body or corporate entity, having distinct identity, legal personality and
- duties and rights etc. and they were under the lmpressmn that the
service tax is required to be paid by the appellants; '

(e) That as per Notification No. 30/2012-ST dtd. 20.06.2012 (Sr. No. 8), it '

is prescrlbed that 100% sérwce tax is payable by any person hable for

prescrlbed under Rule-9 of the CCR, 2004;
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(f) That allegation of suppression of facxés; is not aE:ceptable as they are not
a service provider ‘but'u-{.,manufactUr.er ___,gg;iéexcisable 'goods duly
registered;

(g) That if the service provider has paid the service tax then under the
provisions of Rule 3 of the CCR-2004, the credit of service tax so paid
by the service provider is available as credit and therefore it is a case
of revenue neutrality. Hence credit so taken by the appellant is not
recoverable under the provisions of Rule 14 of the CCR-2004 view of
above, imposing equivalent penalty is not correct.

4, The personal hearing in the case was held on 17.08.2017 in which Shri
R. R. Dave, Consultant appeared on behalf of the appellants. He reiterated
the grounds of appeal and submitted decisions of L G Electronics Vs.
Commissioner of Central Excise and S. T., Noida - 2017 (48) S.T.R. 248
(Tri.-Il), HDFC Standard Life Insurance Co. Ltd. Vs. Commissioner of C.Ex.,
Mumbai-II - 2017 (49) S.T.R. 301 (Tri.-Mum) and Orient Bell Ltd. Vs.
Commissioner of C.Ex., Noida - 2017 (52) S.T.R. 56 (Tri.-All).

5. I have carefully perused the documents pertaining to the case and
submitted by the appellant along with the appeal. I have considered the
arguments made by the appellants in their appeal memorandum as well as
oral submissions during personal hearing.

6. I find that the issue to be decided in the instant case is whether the
appellants are body corporate and were accordingly eligible to pay service
tax as per Notification No. 30/2012-ST dtd. 20.06.2012 (Sr. No. 8).

7. I find-that the definition has been provided in the Service Tax Rules,
2004. According to the Service Tax Ruies, 1994 {(hersinafter referred to as
the principal rules), in rule 2 (bc) “body corporate” has the meaning
assigned to it in clause (7) of section 2 of the Companies Act, 1956 (1 of
1956);.

So to understand the meaning of “body corporate”, we have to refer to
clause (7) of Section 2 of the Companies Act, 1956 (1 of 1956) which

defines body corporate as;

" (7) " body corporate” or" corporation' includes a company
incorporated outside India but! does not include-
(a) a corporation sole;
(b) a co- operative society registered under any law relating to
co- operative societies; and
(c) any other body corporate (not being a company as def/ned in
this Act) which the Central Government may, by notification-in

_ : the Official Gazette, specify in this behalf;]”

In view of the definitions given above, I am of the view that the appellants

are not body corporate for the purpose of Service tax rules.

8. Now I find that the Notification No. 30/2012-ST dtd. 20.06.2012 (Sr.
No. 8) has been issued for providing the payment of service tax by various
categories as per prescrlbed percentage. As per this notification provision
no. 1 (A) (v);

‘(v) provided or agreed to be provided by way of renting of a
motor vehic/e designed to carry passengers to any person who is
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individual, Hindu Undivided Family or partnership firm, whether
registered or not, including association of persons, located in the
taxable territory to_a business_entity registered as body
© corporate, located in the taxable territory; (emphasis provided)

I find that the provisions of the notification are very clear and have
provided percentage of service tax to be paid by the recipient of the services
when these are provided to a business entity registered as body corporate
only. As I have already held earlier that the appellants are not body
corporate as defined in the Service Tax Rules, I find no reason to agree with
their appeal on this point. '

2 I would like to quote the charging Secti\on 66B of the Finance act, 1994

o

which states that .....

"SECTION 66B.Charge of service tax on and after Finance Act,
2012.—There shall be levied a tax and collected in such

manner as may be prescribed.”

I find that in present situation, the taxes have been levied on service
providér and service receiver in certain manner and only that person in such

manner as prescribed can discharge the tax liability.

10. Section 68(1)' makes . it mandatery for service provider to pay tax.

Section 68(1) is.reproduced as helow

“(1) Every person providing taxable service to a}ny person shall pay

service tax at the rate specified in section 66 in such manner and

within such period as may be prescribed.”

The analysis of above section 68(1) gives us vital points that tax shall be

paid in such manner as may be prescribed.

11. Section 68 (2) makes it mandatory for Notified services, the receiver or
receiver and provider on shared basis to pay the service tax. Section 68(2)

is reproduced as below-

"(2) Notwithstanding anything contained in sub-section (1), in
respect of [such taxable services as may be notified by the
‘ Centra! Government in the Official Gazette, the service tax
thereon shall be paid by such person and in such manner as

may be prescribed at the rate specified in section 66 and all the
provisions of this Chapter shall apply to such person as if he is
the person liable fo_r paying the service tax in relation to such

service.
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person and the provisions ~pf~th»/'s"- Chapter shall apply to such
person to the extent so specified and.the remaining part of the

service tax shall be paid by the service-provider.”

. The analysis of above section 68(2) gives us vital points tax shall be paid in

such manner as_may be prescribed . Notification 30/2012-ST issued under

section 68(2) for certain services has notified that recipient shall pay 100%
tax in some services. Said notification has notified that in some services tax
liability ‘shall be shared between provider and receiver of service to the

extent of percentage prescribed in notification.

12. The mandate of this section 68(1) and 68(2)is very clear and does not
give any scope of interpretation leading to the conclusion that the tax
liabilities cast on one person could be discharged by any other person in the
manner which is not prescribed by the law. The plain and simple reading of
section 68(1) and 68(2) is that the person on whom the tax liability is cast,
he only should discharge it and also in the manner specified.

10. I find that the appellants were fully aware of the provisions of the
Notification No. 30/2012-ST that they were not falling within the prescribed
conditions to pa"yvservice tax as prescribed therein and compliance with the
conditions of a notification is a basic requirement for availing any benefit
prescribed therein. I therefore do not agree with the argument given by the

appellants that-the demand is hit by limitation. I hold that the impugned _

order covering the perlod of demand as per the show cause notlce |s rlght v

......

order.
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The appeals filed by the appellant stand disposed off in above terms.
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SUPERINTENDENT (APPEALS),
CENTRAL GST, AHMEDABAD.

BY R.P.A.D.

M/s. Bhavin Industries,
Plot No. 448,

Phase-II,

GIDC, Vatva,
Ahmedabad-382445
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The Chief Commissioner, CGST, Ahmedabad Zone.

The Comrnissioner, CGST, Ahmedabad (South).

The Assistant Commissioner, CGST, Div-1II, Ahmedabad (South)
The Assistant Commissioner,Systems,CGST, Ahmedabad (South}
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